UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

JOHN OLI VEI RA,
Pl ai ntiff,

v. : C.A No. 02-303 T

JACK EVANS,
GERHARD OSWALD,
TOWN OFFI ClI ALS,
Def endants.?

REPORT AND RECOMVENDATI ON

David L. Martin, United States Magi strate Judge

Before the court is Plaintiff John Oiveira s Mtion and
Affidavit Attached for Summary Judgnment Based on 20 Day Rul e
(Docunent #37) (“Plaintiff’s Mdtion for Sunmary Judgnment” or
the “Motion”). Pursuant to 28 U. S.C. 8§ 636(b)(1)(B) and
D.R 1. Local R 32(a), this matter has been referred to ne for
prelimnary review, findings, and recomended di sposition.

The court has determ ned that no hearing is necessary. For
the follow ng reasons, | recommend that Plaintiff’s Mdtion for
Sunmary Judgnment be deni ed.

Al t hough Plaintiff has styled the Mdtion as being a
motion for summary judgnent, it is nore properly viewed as a
motion for default as it is based on Defendants’ all eged
failure to file a response to the Anended Conplaint. See
Plaintiff’s Mdtion for Summary Judgnent at 2; see also Fed. R
Civ. P. 55(a). A default is not favored. See Farnese v.

YI'n the Arended Conpl ai nt (Docunent #11), Plaintiff spells the
| ast nane of Defendant Evans as “Evan” and the first nane of
Defendant Gswal d as “CGerhald.” Anended Conplaint at 1. The court
has corrected the spellings to “Evans” and “Cerhard.”



Bagnasco, 687 F.2d 761, 764 (379 Cir. 1982)(pointing out
default not favored and in close case doubts should be

resol ved in favor of setting aside default and obtaining
decision on nerits); Dizzley v. Friends Rehab. Program lnc.,
202 F.R. D. 146, 147 (E.D. Pa. 2001)(“[T] he entry of a default

is not favored, and the court should enpl oy a standard of

l'iberality that resolves all doubts in favor of the defaulting
party.”)(internal quotation marks omtted).

This Magi strate Judge has al ready determ ned that
Plaintiff’s clains are neritless and that summary judgnent
shoul d enter in favor of Defendants. See Report and
Recommendati on dated 5/9/03 (Docunent #41) at 23 (recomendi ng
t hat Defendants’ Motion for Summary Judgnment be granted). In
reachi ng that conclusion, the court considered and rejected
the argunents nmade by Plaintiff in the present Mtion. See
id. at 21-23. Plaintiff contended that the lack of a tinely
answer to the Amended Conpl aint rendered Defendants’ Mbtion
for Summary Judgnment noot and that judgnment should enter in
his favor,? but the court disagreed. See id. at 21 (citing
Plaintiff’s Mdtion for Summary Judgment at 2). The court
noted that it had discretion to grant additional tine to
Def endants to file a response, that Defendants had not ignored
the original Conplaint but filed an Answer, that default had
not entered at the tinme Defendants’ Motion for Summary
Judgnent was filed, that Plaintiff had not shown any prejudice

resulting from Defendants’ |ate response, that Plaintiff’s

2 Plaintiff’'s actual |anguage was that the “[c]ourt is bound to
dismiss in favor of Plaintiff and award all cost to Plaintiff.”
Plaintiff’'s Mdtion for Sunmary Judgnment at 2. The court interprets
this as a being a request by Plaintiff for entry of judgnment in his
favor.



filings had at tinmes been incoherent and confusing and may
have contributed to Defendants’ failure to file a response,
and that Plaintiff’s clainms |acked nerit. See id. at 23. All
of these considerations remain valid, and they wei gh heavily
in favor of denying Plaintiff’s Mtion.

In addition, Defendants have now subm tted evi dence that

on October 9, 2002, they nmailed an answer to the Anmended
Complaint to the Clerk’s Ofice and a copy to Plaintiff. See
Mermor andum i n Support of Defen[d]ants’ Objection to
Plaintiff’s Mdtion for Summary Judgnent (Docunent #40)
(“Defendants’ Mem”), Exhibit (“Ex.”) A (Answer to Anmended
Conpl ai nt bearing certification that a copy was mailed to
Plaintiff on 10/9/02), Ex. B (Cover Letter from Nancy E.
Gorgi to Clerk of 10/9/02, indicating enclosure of “Answer
and/ or Counterclain’), Ex. C (Fax Transm ssion cover sheet
from Nancy E. Gorgi to Kathleen Powers Daniels dated 10/9/02,
i ndicating transm ssion of “anmended answer”). This was well
within the twenty days specified by the court’s October 1,
2002, order. See Menorandum and Order Granting Plaintiff’s
Second Motion to File Anended Conpl ai nt (Docunent #10)
(“Menmor andum and Order dated 10/1/02”). Although Defendants
concede that the docket does not reflect receipt and entry of
t he October 9, 2002, Answer to Anended Conpl aint, they contend
that “Plaintiff was served with the Answer to the Amended
Conpl aint in accordance with Federal Rules and was on notice
of the Defendants[’'] affirmative defenses prior to other
proceedi ngs. Furthernore, the record can be corrected by
supplying the Court with a second copy of the October 9,
2002[,] Answer.” Defendants’ Mem at 3.

Even assum ng that Plaintiff did not receive the copy of

the answer to the Anended Conpl aint, the evidence presented by

3



Def endants would certainly warrant this court exercising its
di scretion to allow the Answer to the Anmended Conplaint to be
filed nunc pro tunc.® However, such action is unnecessary as
the court has already determned that Plaintiff’s clainms |ack
merit, see Report and Recommendati on dated 5/9/03 at 23, and
therefore, the Mtion should be denied.
Concl usi on

For the foregoing reasons, | recommend that Plaintiff’'s
Motion for Summary Judgnment, which the court treats as a
nmotion for default, be denied. Any objections to this Report
and Recommendati on nust be specific and nust be filed with the
Clerk of Court within ten (10) days of its receipt. See Fed
R Civ. P. 72(b); D.R 1. Local R 32. Failure to file
specific objections in a timely manner constitutes waiver of

the right to review by the district court and of the right to

appeal the district court’s decision. See United States v.
Val enci a- Copete, 792 F.2d 4, 6 (1st Cir. 1986); Park Motor
Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1st Cir.
1980) .

David L. Martin
United States Magi strate Judge
May 15, 2003

3 Nunc pro tunc is a Latin expression which nmeans “now for
then.” In this context, it neans that the court could authorize
Defendants to file a duplicate of their Answer to Amended Conpl ai nt
now, and this docunent would be treated as if it had been filed
within the twenty days specified by the Menorandum and O der dated
10/ 1/ 02.






